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Court of Appeals of the District of Columbia 


No. 4930. 

Annapolis Company, a Corporation, Appellant, 

vs. | 

i 

Harry Wardman and Thomas P. Bones, John fl. Holmead, 

and Henry J. Robb, Trustees. 


a Supreme Court of the District of Columbia. 

Equity. No. 48981. ! 


Annapolis Company, a Corporation, Plaintiff, 

vs. 


Harry Wardman and Thomas P. Bones, John 


and Henry J. Robb, Trustee, Defendants. 


H. Holmead, 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, jthe following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: j 

i 

i 

1 Bill of Complaint. j 


Filed Oct. 19, 1928. 


In the Supreme Court of the District of Coluinbia, Holding 

an Equity Court. 

Equity. No. 48981. 

Annapolis Company, a Corporation, Plaintiff, 

vs. 

Harry Wardman and Thomas P. Bones, JoHijr H. Holmead, 
and Henry J. Robb, Trustees, Defendants. 

The bill of complaint of plaintiff respectfully represents: 
1. Plaintiff, Annapolis Company, is a corporation under 
the laws of West Virginia, having its principal office and 
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place of business at the Annapolis Hotel, in the City of 
Washington, District of Columbia. 

2. The defendants, Harry Wardman and Thomas P. 
Bones, citizen^ of the United States and residents of the 
District of Columbia, are sued herein in their own right; 
the defendants, John H. Holmead and Henry J. Robb, 
Trustees, citizens of the United States and residents of the 
District of Columbia, are sued as the trustees under a third 
deed of trust, dated December 1, 1925, upon certain real 
estate in the District of Columbia, all as hereinafter ex¬ 
hibited. 

3. The plaintiff, Annapolis Company, was at the times 
hereinafter mentioned, and particularly on or about Sep¬ 
tember 10, 1928, the owner in fee simple of the fol- 

2 lowing described real estate in the District of Co¬ 
lumbia, together with the improvements thereon 
known as the Annapolis Hotel on H Street, Northwest, be¬ 
tween 11th and 12th Streets, in the City of Washington and 
District of Columbia, to wit: Lot numbered twenty-nine 
(29) in Howard B. Heinecke and others’ combination of 
lots in Square Three Hundred Eighteen (318) as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber Seventy-nine (79), Folio One hundred 
eighty-one (181). Said plaintiff acquired the same by vir¬ 
tue of a deed of conveyance from the defendants Bones and 
Wardman, dated December 1, 1925 and recorded in Liber 
—, Folio —, among the Land Records of the District of 
Columbia, a copy of which deed is anneved, marked 44 Plain¬ 
tiff’s Exhibit 1”, and prayed to be read as part hereof; 
that said hotel property and fee simple title on said date 
was subject to the following incumbrances, to wit: 

First. A certain bond issue of $1,250,000 due and payable 
on February 15, 1929, secured by a first deed of trust on 
said real estate and improvements dated February 15,1924, 
and executed and delivered by the defendants Bones and 
Wardman. 

Second. A balance of $423,625 secured by a second deed 
of trust on said real estate and improvements, dated De¬ 
cember 1, 1925, and executed and delivered by the plaintiff, 
Annapolis Company. 

Third. A balance of $84,000 and interest, evidenced by a 
series of twelve (12) promissory notes, of which four (4) 
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notes remained outstanding and unpaid, each for $21,000, 
bearing 6% interest from March 1, 1928, and! payable re¬ 
spectively on the first days of March, June, Septem- 

3 her, and December, 1928 (said prior notes in the prin¬ 
cipal sum of $116,000 with interest having been duly 

paid), secured by a third deed of trust, dated December 1, 
1925, upon said real estate and improvements and furniture 
and fixtures installed and to be installed in said hotel, from 
plaintiff, Annapolis Company, to the defendants, John H. 
Holmead and Henry J. Robb, Trustees, and! recorded in 
Liber 5672, Folio 60, among said Land Records. 

A copy of said third deed of trust is annexed, marked 
“Plaintiff’s Exhibit 2”, prayed to be read as!part hereof. 

That said third deed of trust was executed and de¬ 
livered on December 1, 1925, to secure an original indebt¬ 
edness in the sum of $200,000, reduced as aforesaid to the 
principal sum of $84,000, and for said purpose, plaintiff, 
Annapolis Company, upon the considerations expressed 
therein, did grant and convey to the defendants, Holmead 
and Robb, Trustees, the hereinbefore-described land and 
premises, together with all and singular the improvements, 
ways, easements, rights, privileges, and appurtenances to 
the same belonging, or in any wise appertaining, and all of 
the right, estate, title, interest and claim both at law and 
equity, or otherwise, however, of the party of the first part, 
of, in, to, or out of the land and premises; and plaintiff, 
Annapolis Company, did therein further convey to said de¬ 
fendants, Holmead and Robb, Trustees, the furniture and 
equipment, then (on December 1, 1925), in or‘thereafter to 
be placed in the building on said land without particular 
description of said furniture and equipment; that said con¬ 
veyance in trust was made with permission tti the plaintiff, 
Annapolis Company, to use and occupy said land and 
premises and the rents, issues and profits thereof to take, 
have, and apply to and for its sole usd and benefit, 

4 until default be made in the payment of any of the 
promissory notes, or of any interest) installments 

thereon, evidencing said indebtedness, when and as the 
same should become due and payable, or of any taxes, as¬ 
sessments, or insurance, or of any commissions or ex¬ 
penses as required or provided to be paid by the covenants 
of said deed of trust; and upon the further trust that said 
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defendants Holmead and Robb, Trustees, were thereby 
authorized upon default being made in the payment of any 
of said notes or any installment of principal or interest 
thereon as same became due and payable, or default in pay¬ 
ment of taxes assessments or insurance, to sell said de¬ 
scribed land and premises at public auction and to convey 
same in fee simple, upon compliance of the terms of sale 
to and at the cost of the purchaser or purchasers thereof; 
that no power of sale as aforesaid was provided in said 
deed of trust, or given thereby to the defendants Holmead 
and Robb, Trustees, to sell the furniture and equipment in 
the building on said land. 

4. That heretofore, on or about September 10, 1928, the 
payments of principal and interest required to be made 
under said third deed of trust became and were in default, 
and thereupon the defendants Holmead and Robb, Trus¬ 
tees, pursuant to the power of sale in said deed of trust as 
aforesaid, did advertise and offer the aforesaid land and 
premises for sale, subject to the aforesaid first and second 
trusts, and for said purpose did advertise said sale to take 
place on the hotel premises on the 10th day of September, 
1928, for at least ten days in the Evening Star, a daily 
newspaper published in the City of Washington, District 
of Columbia; said advertisement being as follows: 

5 Thos. J. Owen & Son, Auctioneers, 

1431 Eye Street Northwest. 

Trustees’ Sale of Valueable Modern Eleven-Story Hotel 
and Apartment Building, Known as the Annapolis Hotel, 
Located at l\th, H and 12 th Streets Northwest, Wash¬ 
ington, D. C., Containing About 400 Rooms and Baths, 
Including Equipment and Furnishings, with About 12 
Stores on the First Floor Having Entrances from the 
Street . 

By virtue of a certain deed of trust duly recorded in 
Liber No. 5672, folio 60 et seq., of the land records of the 
District of Columbia, and at the request of the party secured 
thereby, the undersigned trustees will sell at public auc¬ 
tion, in front of the premises, on Monday, the tenth day of 
September, A. D. 1928, at two o’clock P. M., the following- 
described land and premises, situate in the District of 



ANNAPOLIS COMPANY VS. HARRY WARDMAN EjT AL. 5 

Columbia, and designated as and being lot 29 in Heinecke 
and others’ subdivision of lots in square 31q, as per plat 
recorded in the office of the surveyor for the District of 
Columbia, in Liber 73, at folio 181. 

Terms of sale: Sold subject to a first trustiof $1,250,000 
and a second trust on which there is approximately $423,- 
626.25 unpaid, further particulars of these trusts will be 
given at the time of sale; the purchase pricle above said 
trust to be paid one-third in cash, and the balance in such 
equal quarterly instalments as to be completely paid on or 
before two years with interest at 6% payable quarterly. 
A deposit of $10,000.00 required. Conveyancing, recording, 
etc., at purchaser’s cost. Terms to be complied with within 
thirty days, otherwise deposit forfeited and the 
6 property may be advertised and resold lat the discre¬ 
tion of the trustees. 

JOHN H. HOLMEAD, 

727 15 th St.\N . IF., 
HENRY J. ROBB, j 

1437 K St\N. IF., 

| Trustees. 

That under said deed of trust and by said advertisement 
the furniture and fixtures covered by said deed of trust 
were not advertised to be sold, but on September 10, 1928, 
when said land and premises were offered at; auction, said 
trustees, without right, and in excess of the authority of the 
power of sale in said deed of trust provided, j and contrary 
to the terms of said advertisement, did offer said furniture 
and equipment in addition to and together \yith said land 
and premises for sale as a whole, and when the sum of 
$80,000 was bid therefor by the defendants, Bones and 
Wardman, did accept said bid, and pursuant thereto, on 
September 11, 1928, did execute and deliver their trustees’ 
deed of purported conveyance in fee simple to defendants, 
Bones and Wardman, of said land and preniises and said 
furniture and equipment by deed recorded in Liber 6219, 
page 307, among the Land Records aforesaid j and of which 
a true copy is hereto annexed marked “Plaintiff’s Exhibit 
3”, and prayed to be read as part hereof. 

5. Plaintiff, Annapolis Company, states that on the 1st 
day of De/ember, 1925, there was in said premises furniture 

2—4930a 
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and equipment of the value of approximately $75,000, which 
said furniture and equipment was the personal property 
of plaintiff, Annapolis Company, and remained in and was 
in said premises on said 10th day of September, 1928, and 
still remains there; between said 1st day of December, 1925 
and said 10th day of September, 1928, the plaintiff pur¬ 
chased, paid for and installed in said building, additional 
furniture and equipment of the value of approxi- 

7 mately $35,000, which said additional furniture and 
equipment was in said premises on said 10th day 

of September, 1928, and still remains there; and said trus¬ 
tees by their said deed of September 11, 1928 undertook 
to convey to the defendants, Bones and Wardman, all of 
said furniture and equipment, both that which was in said 
premises on said 1st day of December, 1925, and that which 
was placed therein subsequently thereto and which was on 
said premises on said 10th day of September, 1928. 

6. Plaintiff, 1 Annapolis Company, avers that said third 
deed of trust of December 1, 1925, although it purported 
to convey to the defendants, Holmead and Robb, Trustees, 
furniture and equipment then in, or thereafter to be placed 
in the building, on said land, nevertheless was ineffectual 
to convey and could not and did not convey to said trustees 
any furniture, equipment or other personal property not 
in said building at the time of the execution of said deed 
of trust; and that in any event, by reason of the fact that 
said third deed of trust did not contain any power of sale 
as to any furniture or equipment, and by reason of the 
fact that defendants, Holmead and Robb, Trustees, had not 
advertised and could not lawfully have advertised for sale 
any furniture or equipment, said trustees were without 
right to offer for sale, or to sell or to convey any furniture 
or equipment whatsoever; that as the aforesaid advertise¬ 
ment of said sale did not announce said furniture and 
equipment was to be sold, and as, at the time of sale, there 
was a verbal announcement said furniture and equipment 
were included in said sale, it is not possible to state whether 
the bidders at said sale intended by their several bids to in¬ 
clude said furniture and equipment, but it is certain 

8 that persons reading said advertisement were not 
apprised that said furniture and equipment was 

intended to be included in said sale; that, as aforesaid, no 
right existed in said trustees to include said furniture and 
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equipment in said sale; that no allocation, or segregation 
or apportionment of said bid can be made between said land 
and premises and said personal property designated as 
furniture and equipment, and by reason thereof, and for 
the protection of the rights and interest of the plaintiff, 
Annapolis Company, said sale should be set hside, in order 
that such proceedings may be had as will |properly con¬ 
serve and protect the rights and interest of the plaintiff; 
that, the interest and equity of plaintiff in said furniture 
and equipment is not less than $110,000 as aforesaid, and 
the interest and equity of plaintiff in said land and premises 
is not less than $500,000; that, unless aforesaid trustees’ 
deed of sale be and the same is set aside, substantial loss 
and irreparable damage and injury will result to plaintiff, 
Annapolis Company; that by the acts of defendants Hol- 
mead and Robb, Trustees, aforesaid, the defendants, Ward- 
man and Bones, have been placed and are in prima facie 
possession of said land and premises, subject to said first 
and second trusts, and also of said furniture and equipment, 
and as plaintiff, Annapolis Company, is informed and 
advised, and avers said defendants, Wardman and Bones, 
contemplate and intend to make conveyance, and to sell 
and convey the alleged equity in said land! and premises 
and said furniture and equipment so acquired, and will do 
so, unless enjoined and threatened, to the consequent irre¬ 
parable damage and injury of the plaintiff, Annapolis Com¬ 
pany. 

7. Plaintiff, Annapolis Company, states, upon the 
9 execution and delivery by said defendants, Holmead 
and Robb, Trustees, of their aforesaid deed of Sep¬ 
tember 11, 1928, hereinbefore referred to, the defendants, 
Bones and Wardman, took possession of jsaid land and 
premises and all of the personal property contained therein, 
and, since said date, have been, continuously, and are now 
in possession thereof, and using the same for the conduct 
of a hotel business in said premises, contrary to the rights 
of the plaintiff, Annapolis Company, which! is entitled to 
have and enjoy said premises and the contents thereof, until 
divested of the same pursuant to law; that the defendants, 
Wardman and Bones, have through said occupancy and 
possession of the land, premises, furniture and equipment 
as aforesaid, converted to their own use and retained the 
rents and profits of said hotel accrued and clue and owing 
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to the plaintiff, Annapolis Company, on September 11,1928, 
by reason of the previous operation of said hotel by said 
plaintiff, and likewise are claiming and converting to their 
own use the subsequent rents and profits of said hotel as 
accrued and accruing, and that said defendants, Wardman 
and Bones, should be required to account herein for said 
rents and profits. 

8. Plaintiff, Annapolis Company, states that by reason 
of the premises it is without a full, adequate and complete 
remedy at law herein. 

Wherefore, the premises considered plaintiff, Annapolis 
Company, prays as follows: 

(1) That the defendants named in the caption of this 
bill, and each of them, be served with process and required 
to answer the exigencies of this bill. 

(2) That the defendants, Wardman and Bones, be 
10 temporarily and permanently enjoined and re¬ 
strained from making any conveyance of the afore¬ 
said land and premises, furniture and equipment, or of 
placing any lieu or encumbrance thereon. 

(3) That the aforesaid trustees’ sale under said deed 
of trust, and trustees’ deed executed pursuant to same be 
held null and void, and set aside. 

(4) That the furniture and equipment placed in said 
building after the execution of said third deed of trust be 
declared the property of plaintiff free from the provisions 
of said deed of trust. 

(5) That the defendants, Wardman and Bones, be re¬ 
quired to account herein to plaintiff, Annapolis Company, 
for the rents, issues and profits of said property and said 
hotel business to the date of the trustees’ sale on Septem¬ 
ber 10, 1928, and thereafter as found by the Court. 

(6) That the plaintiff, Annapolis Company, may have 
such other and further relief as to the Court may seem 
proper, or the nature of the case may require. 

ANNAPOLIS COMPANY, 

(S.) By BROOKS S. HUTCHINSON, 

President . 

(S.) MASON, SPAULDING & McATEE, 

(S.) CAMDEN R. McATEE, 

Attorneys for Plaintiff , 

533 Woodward Building , 

Washington, D . C. 
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| 

United States of America, 

District of Columbia, ss: 

Brooks S. Hutchinson, being on oath fxrsjt duly sworn 
according to law, deposes and says, that he is presi¬ 
ll dent of the Annapolis Company, the above named 
plaintiff; that he is authorized to make this affidavit 
for and on behalf of said plaintiff, and that he does make 
this affidavit for and on its behalf; that he; has read the 
foregoing petition by him subscribed as such president, 
and knovrs the contents thereof; and that he verily believes 
that all of the allegations in said petition contained are 
true. 

(S.) BROOKS S. HUTCHINSON. 

| 

Subscribed and sworn to before me thi^ 18th day of 
October, 1928. 

(S.) ETHEL R. GUISE, [seal.] 

Notary Public in arid for 

the District of Columbia. 

Exhibit 1. 

i 

! 

No. 153. I 

- i 

Fee-simple Deed. 

Recorded Dec. 9, 1925 at 2-49, P. |M. 

! 

i 

Harry Wardman et al. 
to 

Annapolis Company 

This deed, made this first day of December A. D. 1925, 
by and between Harry Wardman and Thomas P. Bones, 
Joint Tenants, of the District of Columbia, I parties of the 
first part, and “Annapolis Company,” a ]West Virginia 
corporation, party of the second part: 

Witnesseth, That in consideration of Ten Dollars, the 
parties of the first part do hereby grant unfo the party of 
the second part, in fee simple, all that piece or parcel 
of land, together with the improvements, rights, privileges, 



10 


ANNAPOLIS COMPANY VS. HARRY WARDMAN ET AL. 


and appurtenances to the same belonging, situate in 
12 the District of Columbia, described as follows; to 
wit: Lot numbered Twenty-nine (29) in Howard B. 
Heinecke and others’ combination of Lots in Square num¬ 
bered Three Hundred and Eighteen (318), as per plat re¬ 
corded in the Office of the Surveyor for the District of 
Columbia in Liber 73 at folio 181; subject to a duly re¬ 
corded Deed of Trust of One Million Two Hundred and 
Fifty Thousand ($1,250,000) Dollars. 

And the said parties of the first part covenant that they 
will warrant generally the property hereby conveyed; and 
that they will execute such further assurances of said land 
as may be requisite. 

Witness their hands and seals the day and year herein¬ 
before written. 

HARRY WARDMAN. [seal.1 
THOMAS P. BONES, [seal.] 


In the presence of 

JAMES D. HOBBS. 

($850.00 Int. Rev. Stamps Affixed.) 

District of Columbia, To ivit: 

I, Marie C. Eichelser a Notary Public in and for the 
District aforesaid, hereby certify that Harry Wardman and 
Thomas P. Bones who are personally well known to me to be 
the grantors in and the persons who executed the afore¬ 
going and annexed deed dated December 1st A. D. 1925, per¬ 
sonally appeared before me in the said District and ac¬ 
knowledged the said deed to be their act and deed. 

Given under mv hand and seal this 1st day of December 
1925. 

[notarial seajl.] MARIE C. EICHELSER, 

Notary Public , D. C. 


ANNAPOLIS COMPANY VS. HARRY WARDMAN ET> AL. 11 

j 

i 

j 

13 Exhibit 2. 

. 

No. 156. | 

Recorded Dec. 9, 1929, at 2:51 P. M. 

Trust . 

Annapolis Company 

to j 

Holmead & Robbs, Trs. j # 

This indenture, made this 1st day of December, A. D. 
1925, by and between the Annapolis Company, a corpora¬ 
tion, organized under the laws in force in the State of West 
Virginia, and acting herein pursuant to resolutions of its 
stockholders and its Board of Directors, party of the first 
part, and John H. Holmead and Henry J. Robbs, of the Dis¬ 
trict of Columbia, parties of the second part: j 

Whereas, the said party of the first part is justly in¬ 
debted unto Harry Wardman and Thomas P. feones in the 
sum of two hundred thousand dollars ($200,000), deferred 
payments of purchase money for the real estate hereinafter 
granted and conveyed, for wdiich amount it has made and 
delivered its twelve (12) certain promissory notes bearing 
even date herewith, numbered 1 to 12, respectively, under 
its corporate seal, signed by its corporate hame, by its 
President, attested by its Secretary, notes l\ 2, 3, and 4 
being for the sum of twelve thousand dollars (12,000) paya¬ 
ble three, six and twelve months after date, respectively; 
numbers 5, 6, 7, and 8 being for the sum of seventeen thou¬ 
sand • dollars ($17,000) each payable fifteen, eighteen, 
twenty-one and twenty-four months after date, respec¬ 
tively ; notes 9, 10, 11 and 12 being for the sum of twenty- 
one thousand dollars ($21,000) each, payable twenty-seven, 
thirty, thirty-three and thirty-six months after date, 

14 respectively, all of said notes payable tb the order of 
said Harry Wardman and Thomas P. Bones, with in¬ 
terest, at the rate of six per centum (6%) per annum until 
paid, payable quarterly, each installment of interest to bear 
interest after maturity, if not then paid at the rate afore¬ 
said. 


j 

l 
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It is understood and agreed between the parties to these 
presents and binding upon any subsequent holder of above 
described notes, that said Annapolis Company, its succes¬ 
sors and assigns, shall have the right at any time during the 
existence of any prior Deed of Trust or Deeds of Trust to 
place of record a new Deed of Trust or Deeds of Trust to 
secure the payment of the amount then due of the present 
prior debts against said land and premises and for that 
purpose to have the subordinate Deeds of Trust released of 
record, provided a new Deed of Trust conveying said land 
and premises and securing thereon the payment of the 
amounts then due is simultaneously executed, delivered and 
recorded, which last mentioned new Deed of Trust, as to 
form and execution shall in every respect be satisfactory 
to the holder or holders of the notes thereby to be secured. 

And whereas the party of the first part desires to secure 
the prompt payment of said debt and the interest thereon, 
as well as any renewals or extensions of said notes, when 
and as the same shall become due and payable, and of all 
costs and expenses incurred in respect thereto, and of all 
costs and expenses, including reasonable counsel fees incur¬ 
red or paid by the said parties of the second part or sub¬ 
stituted trustee, or by any person hereby secured on ac¬ 
count of any litigation at law or in equity which may arise 
in respect to this trust or the property hereafter mentioned 
while this trust continues and of all money which may 
15 be advanced as herein provided for with interest at 
the rate of six per centum (6%) per annum on all 
such costs and sums so advanced, from the date of such ad¬ 
vance. 

Now, therefore, this indenture witnesseth, that the party 
of the first part, in consideration of the premises and of 
one dollar ($1.00) lawful money in hand paid by the parties 
of the second part, the receipt of which, before sealing and 
delivery of these presents, is hereby acknowledged, has 
granted and does by these presents grant unto the parties 
of the second part, in fee simple, the following described 
land and premises, situate in the District of Columbia, and 
known and described as and being Lot numbered twenty-nine 
(29) in Howard B. Heinecke and other combination of lots 
in Square numbered three hundred and eighteen (318) as 
per plat recorded in the office of the Surveyor for the Dis- 
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trict of Columbia in Liber seventy-nine (79) at Folio one 
hundred and eighty-one (181). 

Also, furniture and equipment now in, or thereafter to be 
placed in the building on said land; together with all and 
singular the improvements, ways, easements; rights, privi¬ 
leges, and appurtenances to the same belonging, or in any¬ 
wise appertaining, and all of the estate, right, title, interest 
and claim, both at law and in equity, or otherwise however, 
of the party of the first part, of, in, to or dut of the land 
and premises. 

In and upon the trusts nevertheless, hereinafter declared, 
that is to say: 

In trust to permit said party of the first part, its suc¬ 
cessors or assigns, to use and occupy the $aid described 
land and premises, and the rents, issues and profits thereof 
to take, have and apply to and for itis or their sole 
16 use and benefit, until default be made in the payment 
of any of * * * promissory notes hereby secured, 

or of any installments of interest thereon, when and as the 
same shall become due and payable or of any taxes, assess¬ 
ments, or insurance as required by the coyenants herein 
contained, or of any commission or expense herein provided 
for. I 

And upon the payment of all of said notes and the in¬ 
terest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, ex¬ 
penses, commissions and half commissions, at any time 
before the sale hereinafter provided for, to release and 
reconvey the said described premises to the said party of 
the first part, its successors or assigns, at its or their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of any of * * * notes, or 

of any installment of principal or interest! thereon, when 
and as the same shall become due and payable, or upon any 
default being made in the payment of any taxes or assess¬ 
ment, now due or which may become due or be assessed 
against said land and premises, or any partithereof, during 
the continuance of this trust, or upon default being made 
in the payment after demand therefor of any money ad¬ 
vanced as herein provided for, of any proper cost, charge, 
commission or expense in and about the sapae, then, at any 
time thereafter, the said parties of the second part, or the 
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trustee acting in the execution of this trust, shall have the 
power and it shall be their or his duty thereafter to sell, 
and in case of any default of any purchaser, to resell the 
said described land and premises at public auction upon 
such terms and conditions, in such parcels, at such time and 
place, and after such previous public advertisement as the 
parties of the second part, or the trustee acting in 

17 the execution of this trust shall deem advantageous 
and proper, and to convey the same in fee simple, 

upon compliance with the terms of sale, to, and at the cost 
of the purchaser or purchasers thereof, who shall not be 
required to see to the application of the purchase money; 
and from the proceeds of said sale or sales; First, to pay 
all proper costs, charges, and expenses, including all fees 
and costs herein provided for, and all moneys advanced for 
taxes, assessments and insurance with interest thereon as 
herein provided, and all taxes, general and special, due 
upon said land and premises at time of sale, and such ex¬ 
pense, if any, as may be necessary to vest a complete title 
in the purchaser, 1 and to retain as compensation a commis¬ 
sion of five per centum (5%) of the amount of the said 
sale or sales: Secondly, to pay whatever may then remain 
unpaid of said notes, whether the same shall be due or not, 
and the interest thereon to date of payment, it being agreed 
that said notes shall upon such sale being made before ma¬ 
turity of said notes be and become immediately due and 
payable at the election of the holder thereof; and, lastly, to 
pay the remainder of said proceeds, if any there be, to said 
party of the first part, its successors and assigns, of pos¬ 
session of the premises, so as aforesaid sold and conveyed, 
less the expense, if any, of obtaining possession. 

And the said party of the first part does hereby agree 
at its own cost, during all the time wherein any part of the 
matter hereby secured shall be unpaid or unsettled, to keep 
the said improvements secured against loss by fire in the 
name and to the satisfaction of the parties of the second 
part or substituted trustee in such fire insurance company 
or companies as the said parties of the second part may 
select, who shall apply whatever may be received 

18 therefrom to the payment of the matter hereby se¬ 
cured, whether due or not, unless the party entitled to 

receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments, both general and 
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special, that may become due on, or be assessed against said 
land and premises during the continuance of this trust, and 
that upon any default or neglect to so insure, or pay taxes 
and assessments, when and as the same shall become due 
and payable, said parties of the second part or the trustee 
acting in the execution of this trust, shall ha^e the power 
and it shall be their or his duty, upon request!of any party 
secured thereby, to make sale of said land and premises as 
hereinbefore provided, it being understood and agreed, how¬ 
ever, that any party hereby secured, in the Ovent of such 
default or neglect to so insure, or pay said taxes and assess¬ 
ments, may at his option either treat the whole of said in¬ 
debtedness hereby secured as in default or may himself 
pay said taxes and assessments, and the premiums for such 
insurance, in which latter event, the sum or isums so paid 
shall be a charge hereby secured and bear interest at the 
rate of six per centum (6%) per annum, from the date of 
such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as hereinbefore provided and not 
sold, the trustees or trustee acting shall be entitled to one- 
half the commission above provided, to be computed on tne 
amount of the debt hereby secured. 

And the said party of the first part covenants that it 
will warrant specially the property hereby conveyed, and 
that it will execute such further assurance of said land as 
may be requisite or necessary. 

19 In testimony whereof on the day and year first 
hereinbefore written, the said party of the first part 
has caused these presents to be signed in : its corporate 
name by C. E. Hutchinson, its President, attested by Gohen 
C. Arnold its Secretary, and its corporate seal to be here¬ 
unto affixed, and it has hereby constituted and appointed 
Brooks S. Hutchinson its true and lawful attorney in fact, 
for it and in its name to acknowledge andj deliver these 
presents as its act and deed. 

[corporate seal.] ANNAPOLIS COMPANY, 

By C. E. HUTCHINSON, 

| President. 

Attest: 

GOHEN C. ARNOLD, | 

Secretary. 


i 
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District of Columbia, To wit : 

I, Marie C. Eiehelser, a Notary Public in and for the 
District of Columbia, do hereby certify that Brooks S. 
Hutchinson, who is personally well known to me as the 
person named as attorney in fact in the foregoing Deed, 
bearing date on the first day of December, A. 1)., 1925, and 
hereto annexed, personally appeared before me in said 
District, and as attorney in fact as aforesaid and by virtue 
of the authority vested in him by said Deed, acknowledged 
the same to be the act and deed of the Annapolis Company, 
the grantor thereon. 

Given under my hand and seal this first day of December, 
A. D., 1925. 

MARIE C. EICHELSER, 
[notarial seal.] Notary Public. 

20 I herebv certify that the foregoing and annexed 
Deed of Trust was executed and delivered pursuant 
to, and in strict conformity with, the provisions of a Resolu¬ 
tion of the Stockholders of the Annapolis Company, passed 
at the regularly called meeting of the said Stockholders, 
and of a resolution of the Board of Directors of said Annap¬ 
olis — passed at the regularly called meeting of said Board 
of Directors, and that a quorum was present at said meet- 
in 0 ’. 

: GOHEN C. ARNOLD, 

[corporate seal.] Secretary . 


Exhibit 3. 

No. 14. 

Liber 6219, folio 307-8. 

Recorded September 11, 1928, at 9:25 a. m. 

This deed, made this tenth day of September, A. D. 1928 
by and between John H. Holmead and Henry J. Robb, of 
the District of Columbia as Trustees, parties of the first 
part, and Harry Wardman and Thomas P. Bones, of the 
said District of Columbia, parties of the second part: 

Whereas, the Annapolis Company heretofore made and 
executed a certain Deed of Trust, bearing date on the first 
day of December 1925 and thereby conveyed the herein- 
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after described land and premises and appurtenances unto 
John H. Holmead and Henry J. Robb in trustj to secure the 
payment of a certain debt therein fully set forth; and 
upon default in the payment thereof to sell the said 

21 land and premises and appurtenances at public auc¬ 
tion, and out of the proceeds to pay the said debt; 

and to convey the said land and premises and appurtenances 
unto the purchaser thereof; all of which will more fully 
and at large appear upon reference to said Heed of Trust, 
duly recorded in Liber number 5672 at folio |60 one of the 
Land Records for the District of Columbia, j 

And whereas, default having been made in the payment 
of said debt, the parties of the first part, in execution of the 
trust declared in said Deed and by direction of the parties 
thereby secured, after previous public advertisement 
thereof for eleven days in The Evening Star Newspaper 
proceeded to make sale of said land and premises and 
appurtenances; and on the 10th day of September 1928, 
at the time and place advertised, did sell the same at public 
auction unto Harry Wardman and Thomas ;P. Bones who 
as the highest and best bidders therefor, became the pur¬ 
chasers thereof at and for the full sum of Eighty Thousand 
($80,000.00) dollars subject to a duly recdrded Deed of 
Trust of $1,250,000.00 and a duly recorded Second Deed of 
Trust of $500,000.00, the unpaid balance! of which is 
$423,626.25. 

Now, therefore, this deed witnessetli, thjxt the parties 
of the first part, as Trustees as aforesaid, in consideration 
of the premises, and of the purchase money aforesaid to 
them paid by the parties of the second part, in lawful 
money, the receipt of which, before the sealing and delivery 
of these presents, is hereby acknowledged, j have granted, 
and by these presents do grant unto the parties of the sec¬ 
ond part as joint tenants, their heirs and assigns forever 
the following-described land and premises, situate, 

22 lying and being in the City of Washington, District 
of Columbia, and known and distinguished as Lot 

numbered Twenty-nine (29) in Heinecke apd others’ sub¬ 
division of lots in Square numbered Three Hundred and 
Eighteen (318), as per plat recorded in the office of the 
Surveyor for the District of Columbia in Liber 73 at folio 
181; Also furniture and equipment now in br hereafter to 
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be placed in tlie building upon the said land, together with 
all and singular the improvements, ways and easements; 
together with the improvements, ways, easements, rights, 
privileges and hppurtenances to the same belonging, or in 
anywise appertaining and all the right, title, interest and 
estate, legal, equitable and otherwise, of the said parties 
of the first part Trustee, as aforesaid, in and to the same. 

In testimony whereof, the parties of the first part as 
Trustees as aforesaid, have hereunto set their hands and 
seals on the day and year first above written. 

JOHN H. HOLME AD, [seal.] .. 

7Viii of p p 

HENRY J. ROBB, [seal.] 

Trustee. 

Signed, sealed and delivered in the presence of— 
ROBERT N. TAYLOR. 

United States of America, 

District of Columbia , To wit : 

I, Robert N. Taylor a Notary Public in and for the Dis¬ 
trict of Columbia, do herebv certify that John H. Holmead 
and Henry J. Robb, parties to a certain Deed, bearing date 
on the 10th day of September, 1928, and hereto annexed, 
personally appeared before me in said District the said 
John H. Holmead and Henry J. Robb being person- 
23 ally well known to me as the persons who executed 
the said Deed, and acknowledged the same to be their 
act and deed. 

Given under my hand and seal this 10th day of Septem¬ 
ber, 1928. 

[notarial seal.] ROBERT N. TAYLOR, 

Notary Public , D. C. 

Motion to Dismiss. 

Filed October 30, 1928. 

#*##**# 


Now come the defendants, Harry Wardman, Thomas P. 
Bones, John H. Holmead and Henry J. Robb and severally 
move to dismiss the bill of complaint herein for the follow¬ 
ing reasons. 
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1. The bill fails to set forth facts which state a cause of 
action against them or either of them. 

2. The bill fails to set forth facts which 'show a cause 
of action for equitable relief. 

3. The bill shoes that if the plaintiff has ! any cause of 
action against either of the defendants it is at law and 
not in equity. 

DANIEL THEW WRIGHT, 
PHILIP ERSIltER, 
Attorneys for Defendants. 

24 Mason, Spalding & McAtee, 

Attorneys for Plaintiff, j. 

Woodward Bldg., 

Washington, D. C. j 

Dear Sirs: 

l 

Please notice that the foregoing motion is Calendared for 
hearing on Friday, November 2nd at 10 o’clock A. M. 

WEIGHT, 

Attorney for\ Defendants. 

I 

Decree Dismissing Bill. 

| 

Filed December 11, 1928. 

7 i 

j 

# # * * * j * * 

I 

j 

Upon consideration of the Motion of the] several defen¬ 
dants herein to dismiss the Bill of Complaint, it is, by the 
Court, this 11th day of December, 1928, ! 

Adjudged, ordered and decreed that said Motion be, and 
the same is hereby granted and that said Bill of Complaint 
be, and the same is hereby dismissed, 

And Further ordered that plaintiff pay the costs, of the 
several defendants, to be taxed by the clerk, i 

JENNINGS BAILEY, 

Justice. 

And thereupon the plaintiff by its attorney of record, 
stating in open Court that it elects to stand on its said 
Bill, notes an appeal to the Court of Appeals; and there¬ 
upon the maximum penalty of the undertaking on appeal 
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to be given by said plaintiff is hereby fixed in the sum of 
one hundred dollars ($100) or, in lieu thereof a deposit 
of fifty dollars, ($50). 

JENNINGS BAILEY, 

0. K. . Justice. 

C. R. McATEE, For Plff. 

WRIGHT, For Lefts. 

25 Memorandum. 

December 27, 1928.—$50.00 deposited in lieu of bond on 
appeal. 


Assignment of Error. 
Filed January 16, 1929. 


The Court erred 

1. In dismissing the bill of complaint of plaintiff. 

MASON, SPALDING & McATEE, 
CAMDEN R. McATEE 

Attorneys for Plaintiff. 

Designation of Record. 

Filed January 16, 1929. 


Now comes appellant, Annapolis Company, in the above 
entitled cause and designates the parts of the record de¬ 
sired to be included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, namely: 

1. The bill of complaint and annexed exhibits. 

2. The motion to dismiss of defendants. 

3. The decree of Court dismissing the bill (December 11, 
1928). 

4. The notation and allowance of appeal (December 11, 
1928). 

5. The notation of deposit required by the appeal order, 
(December 27,1928). 
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6. The assignment of errors. 

26 7. Copy of this designation. 

MASON, SPALDING & IMcATEE, 
CAMDEN R. McATEE, 1 

Attorneys f&r Plaintiff. 

Date January 14,1929. 


Service of copy on above day acknowledged: 

i 

DANIEL THEW WRIGHT, 

Attorney for Defendants . 


27 Supreme Court of the District of Colombia 

United States of America, 

District of Columbia, ss: ! 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be n true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is madci part of this 
transcript, in cause No. 48981 in Equity, wherein Annapolis 
Company, a Corporation, is Plaintiff and Hajrry Wardman 
et al. are Defendants, as the same remains [upon the files 
and of record in said Court. 

i 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of February, 1929. 


[Seal Supreme Court of the District of 

FRANK E. CUNNIN 


Columbia.] 

GHAM, 

Cleric. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4930. Annapolis Company, a corporation, appellant, 
vs. Harry Wardman and Thomas P. Bones^ John H. Hol- 
mead, and Henry J. Robb, trustees. Court of Appeals, Dis¬ 
trict of Columbia. Filed Feb. 28, 1929. Henry W. Hodges, 
Clerk. 
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INDEX. 


The advertisement of sale. 

The material issue: j 

Sale in excess of the power in trust. 

Right of the grantor to attack same in equity . i 
Statement of Facts: 

A deed of trust upon land and premises, and also 
upon furniture and equipment in the building 
with power of sale of the land and premises in | 

case of default .I 

Advertisement of the land and premises for sale; j 
sale and deed of the furniture and equipment 

with the land and premises. \ 

Occupation of the property and business of ap- j 

pellant by the purchasers.! 

Bill in equity by grantor against trustees and j 
purchasers to vacate sale and deed; to enjoin | 
disposal or encumbrance; for accounting of j 

rents and proceeds .j 

Motion to dismiss by defendants .! 

Order dismissing and appeal.I 

Assignment of Error: 

Dismissal of the bill in equity.j 

Argument: 

The purchasers are in possession of all the prop¬ 
erty sold and the business of appellant . . J 
Equity is invoked not to enjoin a sale but to de¬ 
termine the rights of parties under a sale . . 1 
A conversion of property attempted under a | 
color of right is to be prevented, and no avoid- j 
ance of the forfeiture prescribed is being at- j 

tempted. j 

The trustees in the one transaction have sold 
the real estate under the trust, and have also, 
without right, sold the furniture and effected a 
conversion of the business of appellant . . J 
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1 
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The resulting irreparable injury and lack of ade¬ 
quate remedy requires equitable intervention 6 

If there is no trust the legal remedy is sufficient . 6 

Hollidge v. Moriarty, 17 App. D. C. 520. 

The necessity of equity appearing in the bill 

justifies its intervention. 7 

Pechstein v. Smith , 14 App. D. C. 27. 

A trustees’ deed passes legal title, and a pur¬ 
chaser with notice becomes trustee for the 

interested parties. 7 

Bank of V. S. v. Penning, 4 Cranch, C. C. 81. 

In case of breach of trust, the sale is void as to 

such purchaser. 8 

Wormley v. Wormley, 8 Wheat. 421. 

Tender is not a prerequisite to maintaining the 
bill in equity. 8 

Foreclosure in equity of a trust containing a 

power of sale is permissible. 8 

Utermehle v. McGreal , 1 App. D. C. 359. 

Trustee sale enjoined to marshal conflicting 

liens. .. 9 

Draper v. Davis, 104 U. S. 347. 

Similarity of present case makes tender unneces¬ 
sary . 9 

If the sale of personality is void, the purchasers 

are liable to account.10 

Bigler v. Waller, 14 Wall. 297. 

Having been dispossessed, the mortgagor must 
proceed in equity to give the purchaser a 

remedy for disbursements .10 

Brobst v. Brock, 10 Wall. 519. 
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In replevin the trustees deed is conclusive! 

against the mortgagor.j 10 

3 Jones Mortgages , par. 2438, 

S. & L. Soc. v. Deering, 66 Cal. 281, 

Ensley v. Page, 13 Colo. App. 452, 

Lalliance v. Fischer , 29 W. Va. 512. 

| 

Appellant has no adequate remedy at law . j 10 
The trustees were not empowered to sell the! 

furniture and equipment.J 11 

The provisions of the deed of trust.i 11 

The advertisement was only of the land and 

premises.j 12 

The intent of the parties.! 13 

“Premises”’ does not include personalty, and| 
specific transfer of the personalty is neces-j 

sary.i 13 

In re Cullman , 99 N. Y. S. 374, ! 

Merchants B. I. Co. v. Chicago E. B . Co.,! 

210 Ill. 26, 

Robinson Mercer Co. Mut. F. I. Co ., 27 N. J.j 
Law 134, 

Old Dom. S. S. Co. v. City of New York, 2861 
F. 155. | 

j 

A grant in presenti of non-existing property is! 

not effective .. 15 

Pennock v. Coe, 64 U. S. 117, j 

Metr. Nat. Bk. v. St. L. Dispatch, 149 U. S.l 
436. 

! 

Equity will give effect to a mortgage of subse-| 

quently acquired property.L 16 

Beall v. White , 94 U. S. 382. 

7 i 

The deed of trust leaves enforcement of the lien 
to equity 
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The deed of trust limits the power granted to the 
trustees and a violation of the trust in any par¬ 
ticular justifies equity interposing.17 

Anderson v. White, 2 App. D. C. 408, 

Wheeler v. McBlair, 5 App. D. C. 375, 

Brewer v. Slate , 18 App. D. C. 48. 

The trustees must deal fairly with the interested 

parties .l r 

Smith v. Olcott , 19 App. D. C. 77. 

The advertisement did not offer furniture and 
equipment for sale. 20 

An advertisement must reasonably apprise the 

public of the property to be sold.20 

Newman v. Jackson, 12 Wheat. 570. 

The trust relation specially justifies application 
by a mortgagor to set aside the sale, but not 

by strangers .21 

Hicks v. Dowdy, 202 Ala. 535, 

Williams v. Williams Co., 122 Ga. 178, 

Wormell v. Nason , 83 N. C. 32. 


Conclusion 
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Annapolis Company, A Corporation, Appellant , 

v . 

Harry Wardman and Thomas P. Bones, John H. 
Holmead and Henry J. Robb, Trustees, Appellees. 


BRIEF FOR APPELLANT . 

I 

This appeal results from a sale by trustees pur¬ 
ported to be made under the annexed advertise¬ 
ment. 

The material issues are the right of the trustees 
also to sell certain furniture and equipment under 
a power in trust given to them to sell the land and 
premises, and the right of the grantor in the trust to 
attack said sale of furniture and equipment by a pro¬ 
ceeding in equity as in excess of their authority. 

This appeal is from the order of the Supreme 
Court dismissing plaintiff’s bill in equity presenting 
the following: 

STATEMENT OF FACTS. j 

Before the purported sale on September 10,j 1928, 
and conveyance made pursuant thereto by the ap- 

i 
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pellee Trustees (Exhibit 3, R. 16-18), appellant was 
the owner of the Annapolis Hotel property in Wash¬ 
ington, D. C., briefly described as the land and build¬ 
ing or premises on same, and of the furniture and 
equipment therein. The land and premises were ac¬ 
quired by a fee simple deed from appellees, Ward- 
man and Bones, on December 1, 1925 (Exhibit 1, R. 
9-10), but when the furniture and fixtures were ac¬ 
quired is not shown in the record. Simultaneous 
with the conveyance of the land and premises, ap¬ 
pellant executed a deed of trust (Exhibit 2, R. 11-15) 
to the appellee Trustees to secure payment of de¬ 
ferred real estate purchase money in the sum of 
$200,000, evidenced by the several promissory notes 
of appellant in that amount made and delivered to 
appellees, Wardman and Bones. Said deed of trust 
granted in fee simple to appellee trustees: (1) “fhe 
folloiving described land and premises * * * 

knoivn and described as * * * Lot 29 in Square 

numbered 318” ; (2) “also furniture and equipment 
now in, or hereafter to be placed in the building on 
said land,” and (3) “together ivith all and singular 
the improvements, ways, easements, rights, privi¬ 
leges, and appurtenances to the same belonging, or 
in anyivise appertaining, and all of the estate, right, 

title, interest and claim, both at law and in equity, or 

* 

otherwise however, of the party of the first part, of, 
in, to or out of the land and premises ” 

Said conveyance was made upon trust (1) “to per¬ 
mit’ ’ appellant “to use and occupy the said de¬ 
scribed land and premises * * * until default 

be made in the payment of any of promissory notes 
hereby secured,” and (2) “upon any default or 
failure being made in the payment of any of said 
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notes,” the appellee Trustees “shall have the power 
thereafter to sell said described land and premises 
at public auction in such parcels, at such timb and 
place, after previous public advertisement, and to 
convey the same in fee simple.” 

Default having occurred in the payments of the 
notes so secured the appellee Trustees advertised 
under said deed of trust their purpose to sell oii Sep¬ 
tember 10, 1928, 4 4 the following described land and 
premises, situate in the District of Columbia|, and 
designated as being lot 29 in Square 318.” The full 
advertisement appears in the beginning of this brief. 

The auctioneer at the sale offered said land and 
premises for sale, and further said the furniturle and 
equipment on premises was also included. He re¬ 
ceived bids, and sold the land and premises, an^ also 
the furniture and equipment, to the appellees, 'Ward- 
man and Bones, for their single bid of $80,000, and 
the appellee Trustees conveyed same by deed of said 
date to said purchasers in consideration of thb pay¬ 
ment of said bid (Exhibit 3, R. 16). | 

Thereupon the appellant, Annapolis Conipany, 
brought its bill in equity against said purchasers, 
Wardman and Bones, and said Trustees, Holmead 
and Robb, setting out the foregoing facts, and that 
the appellee Trustees exceeded their authority in 
selling the furniture and equipment, and also that 
the equipment and furniture involved was bf the 
value of $110,000, and the equity of appellant in the 
land and premises was not less than $500,000, that 
appellees, Wardman and Bones, contemplated con¬ 
veying said land and premises and furniture and 
would do so unless enjoined, and that they had 
possessed themselves of said hotel and converted 
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same to their own use, including rents and profits 
accruing to plaintiff prior to the alleged sale, and 
should account for same. 

Appellant prayed as relief that the appellees, 
Wardman and Bones, be enjoined and restrained 
from conveying or encumbering the land and 
premises and furniture; that the sale by appellee 
Trustees and their deed be held null and void and set 
aside; that any furniture and equipment placed on 
the land and premises after execution of the third 
deed of trust be held free from its provisions; that 
the appellees, Wardman and Bones, account for the 
rents, issues and profits of the property and busi¬ 
ness to the date of said Trustees’ sale, and there¬ 
after as ordered by the Court, and for all other re¬ 
lief required by the nature of the case. 

The several defendant appellees moved the dis¬ 
missal of the bill, first, as failing to state facts con¬ 
stituting a cause of action against them or either 
of them; second, as failing to state facts showing 
cause for equitable relief, and, third, as showing 
that any cause of action against either of the de¬ 
fendants to be in law and not in equity. 

The Court granted the motion generally and or¬ 
dered the bill dismissed, from which ruling this 
appeal is prosecuted. 

ASSIGNMENT OF ERROR. 

The single assignment of error is that the lower 
Court erred in dismissing the bill of plaintiff. 
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ARGUMENT. 

i 

j 

The petition of appellant is that the bill presents 
sufficient grounds for the equitable relief applied 
for, and the general order dismissing its bill re¬ 
quires some detailed presentation of its position. 

In the first place, when the bill was filed, the appel¬ 
lee Trustees had assumed under the deed of trust 

i 

to sell the land and premises, which they were enti¬ 
tled to do, and also to sell the furniture and equip¬ 
ment, which they were not entitled to do. They had 
further assumed to convey the land and preimises, 
and, also, the furniture, by their deed pursuant to 
said sale. The purchasers, Wardman and Bones, 
are the same persons who originally sold th^ land 
and premises to appellant, and to whom the debt 
secured was owing. Said purchasers, by the deed 
of the Trustees, are placed in possession of th^ land, 
premises and furniture, and, further, have converted 
to their own purposes the business and existing ac¬ 
crued accounts of appellant without accounting for 
same to appellant. The appellant is substantially 
interested in the furniture and business, and sets 
out the irreparable injury resulting from the acts 
of appellees of which it complains. 

The bill in equity of appellant is not to Enjoin 
a sale about to be made, but is a bill invoking equity 
to hold in statu quo the subject matter, arising as 
a result of the sale, until the validity of the alleged 
sale is investigated, and the alleged rights of appel¬ 
lant have been inquired into, and ascertained to 

i 

exist, or not to exist. 

Appellant brings its bill in equity not to avoid the 
forfeiture provided for in the deed of trust, fo-wit, 



6 


the sale of the land and premises, but to avoid the 
diversion and sale of the furniture-equipment and 
conversion of its business-receipts as otherwise ac¬ 
complished. 

We ■will hereafter offer precedents to establish the 
right of the Trustees herein to make a foreclosure 
sale is measured entirely by the deed of trust and 
included no right of sale of the personalty on the 
land and premises. The single sale and deed by the 
Trustees of both the real and personal property 
makes the case appear complicated, but simple anal¬ 
ysis removes this supposed difficulty. 

If the Trustees held only the real estate in trust 
to seciire the debt, and sold same under default to 
the mortgagee-creditor toward satisfaction of the 
debt, no complaint could be made by the mortgagor. 
If thereupon the Trustees gave the mortgagee-credi¬ 
tor a bill of sale of the personalty and entry to the 
premises with possession of the business and ac¬ 
counts of the mortgagor, all of which their deed of 
trust did not authorize them to do, we have the same 
result as in the present case. Here the Trustees 
have achieved the foregoing result in the single 
transaction of assuming by foreclosure to sell and 
convey the real estate and personalty to the mort¬ 
gagee-creditor. Appellant respectfully submits un¬ 
der either state of case, with its resulting irreparable 
injury self-apparent from the seizure and conversion 
of its personalty, business and accounts, its remedy 
is in equity rather than at law. 

In Hollidge v. Moriarty, 17 App. D. C. 520, where 
the plaintiff-tenant admitted the landlord had legally 
re-entered the leased property, and the tenant sued 
in equity for account of profits and to recover the 
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value of improvements, this Court held there was 
no ground for declaring the property in trust, and 
that plaintiff had a full legal remedy for recovery 
of the value of the improvements. Consequently the 
bill in equity was dismissed. In the instant case 
it is admitted the personalty was held in trust, and 
it follows the equity Court has jurisdiction of the 
trust for its proper administration. 

In Pechstein v. Smith , 14 App. D. C. 27, this Court 
decides mere assertion of an equity is not sufficient 
to sustain a bill, and sufficient equity must be shown 
by the allegation of facts in the bill to satisfy the 
Court an equitable element is involved that is not 
available, or cannot be availed of, as a defense in 
an action at law. In the present case the sa}e and 
deed of the Trustees conveyed the property to the 
original mortgagee-creditors, who thereby have ac¬ 
quired a color of title to the personalty, and in any 
action at law would assert same against appellant. 
The equitable element involved is that the person- 
altv was held in trust bv the Trustees who have con- 

V v 

veyed same to the mortgagee-creditors under| color 
of legal right, and have given the mortgagee^credi- 
tors no more than a trust for the appellant mort¬ 
gagor. This equitable claim can nowhere b^ pre¬ 
sented more pertinently than in the present bill at¬ 
tacking the alleged sale and conveyance to the mort¬ 
gagee-creditors. 

It is the law of the District of Columbia that a 
deed of bargain and sale by a trustee passes the 
legal title, and that a purchaser with notice stands 
as trustee in place of the bargainor for the benefit of 
the cestui que trusts, who may complain in a!court 
of equity. Bank of United States v. Benning, 4 
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Cranch, C. C. 81, 2 Fed. Cas No. 908. It is likewise 
the law’ that when the purchaser of trust property is 
charged with notice of facts which constitute a 
breach of trust, the sale is void as to him. Wormley 
v. Wormley, 8 Wheat 421, 5 L. Ed. 651. In the pres¬ 
ent case equity is asked to determine that the Trus¬ 
tees in selling and deeding the personalty to the 
mortgagees exceed their pow r er-in-trust, and that the 
mortgagee-purchasers have no title to same as they 
had knowledge of the terms of the trust, and the sale 
to them is void. It is fitting all the parties contribut¬ 
ing to such a situation should be heard in the same 
proceeding. 

Passing from these matters to the position of the 
appellees, it w’as argued to the lower Court, no 
tender was being made by appellant, and, otherwise, 
the forfeiture by default could not be avoided. No 
tender has been made, but its absence does not estab¬ 
lish a lack of equity. The bill as filed admits the 
existence of the three trusts, and that the third trust 
was in default, and that the land and premises 
securing same were advertised and sold pursuant 
to same. But it further says the furniture and 
equipment w’ere also sold, at the same time, which 
was beyond the pow’er of sale granted in the deed 
of trust. The one sale, having embraced both real- 
estate and personalty, and there being no authority 
for sale of the personalty, it is prayed the sale be 
set aside. It is shot through with this error. A 
tender under the circumstances w r as and is impos¬ 
sible for the real estate is not to be redeemed and 
the amount received for the personalty is unknown. 
Foreclosure in equity of a deed of trust is permis¬ 
sible, notwithstanding same confers a power of sale 
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on the designated trustees, Utermehle v. McQreal, 
1 App. D. C. 359. In the Utermehle case, the Su¬ 
preme Court of the United States (167 U. S-1688), 
directed entry of a decree of sale accounting for 
and applying the proceeds of sale according to the 
rights of the parties as determined by its opinion. 
In the present case, it being uncontroverted, that the 
Trustees sold what they were not authorized tb sell, 
the equity court would likewise decree a resale upon 
terms sufficient to protect the sale of the real estate, 
if this was necessary, and at the same time prevent 
the loss to appellant of the personalty, unless! same 
was sold under the decree to an adverse biddefr. 

In Draper v. Davis, 104 U. S. 347, 26 L. Ed. 782, 
it appears a trustee was enjoined in this Court 
from exercising a power of sale when it was alleged 
there were conflicting liens and he would otherwise 
sell more property than his trust-deed embraced, 
and that this Court later ordered a sale of the entire 
property, and that the proceeds be paid into Court 
for application and distribution under its Subse¬ 
quent decree. No reference to any tender is made. 
None seems necessary as a forfeiture was notj being 
avoided, and the jurisdiction of the Court w^s in¬ 
voked only to obtain a proper sale and distribution 
of proceeds. Herein, the same thing is asked after 
the sale was made on the ground the disposal of the 
personalty was not anticipated until the property 
was actually cried for sale. Consequently, no tender 
is necessary to obtain the relief prayed by appellant 
in its bill. 

If the attempted sale and conveyance of the per¬ 
sonalty by the Trustees is void, as the appellees, 
Wardman and Bones, have admittedly takeh pos- 
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session of same and of the hotel business and its 
profits, they hereby become trustees for appellant 
to account for same and the rents and profits there¬ 
of. Bigler v. Waller, 14 Wall. 297, 20 L. Ed. 891. 

If the mortgagee-purchasers have taken posses¬ 
sion of the personalty under color of the Trustees’ 
deed, and refuse to relinquish same, and it appears 
the trust was satisfied by sale of the real estate, the 
only remedy of appellant is by bill in equity, Brobst 
v. Brock, 10 Wall. 519,19 L. Ed. 1002, for otherwise, 
the mortgagee-purchasers would have no remedy for 
their disbursements. 

If the appellant sued in replevin for the furniture, 
the Trustees’ deed to the mortgagee-purchasers be¬ 
comes conclusive evidence of the sale under the 
power, and cannot be contradicted, and shown to 
have been executed in violation of law, and to be, 
therefore, fraudulent and void. 3 Jones on Mort¬ 
gages, Paragraph 2438; Savings & Loan Soc. v. 
Leering, 66 Calif. 281, 5 Pac. 353; Ensley v. Page, 
13 Colo. App. 452, 59 Pac. 225; Lalliance v. Fisher, 
29 W. Va. 512, 2 S. E. 775. Under these circum¬ 
stances, its legal remedy is insufficient and appellant 
must seek relief in equity. 

For these reasons, appellant is without any ade¬ 
quate remedy at law. 

The basis of the foregoing is that herein the trust 
was put, first, upon the land and premises, and, 
secondly, upon the furniture and equipment, which 
was upon the land and premises or thereafter put 
there, with power of sale only as to the land and 
premises. For purposes of the argument, it has 
been assumed the Trustees in selling the furniture 
and equipment were acting in excess of their author¬ 
ity, and consequently that the one sale, both of land 



and premises and of furniture and equipment, will 
be set aside and modified in equity for appellant by 
reason of these facts and the irreparable injury and 
lack of an adequate remedy at law. 

We would now show the Court these assumptions 
are correct. 

i 

The trustees are ivithout power under the trust 
to advertise and sell the furniture and equipment. 

This proposition is controlled by the express pro¬ 
visions of the trust and the nature of the property 
conveyed in trust. 

By the deed of trust, appellant, (our italics and 

i 

parentheses): 


(R. 12) “has granted and does by these pres¬ 
ents grant unto the parties of the secohd part 
(the trustees), in fee simple, the following des¬ 
cribed land and premises,” (described) j 


(R. 13) “Also furniture and equipment now 
in, or hereafter to he placed in the building on 
said land ; 

! 

(R. 13) “together with all and singular the 
improvements, ways, easements, rights, privi¬ 
leges, and apurtenances to the same belonging, 
or in anywise appertaining, and all of | the es¬ 
tate, right, title, interest and claim, both at law 
and in equity, or otherwise however, of the party 
of the first part, of, in, to or out of the land 
and premises . 
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Concerning default or failure in the payjnent of 
the amounts secured, the deed of trust authorizes 

the steps to be taken by the trustees as follows: 

j 

(R. 14) “the parties of the second part, or 
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the trustee acting in the execution of this trust 
shall have the power and it shall be their or his 
duty thereafter to sell, and in the case of any 
default of any purchaser, to resell the said de¬ 
scribed land and premises at public auction upon 
such terms and conditions, in such parcels, at 
such time and place, and after such previous 
public advertisement as (the trustees) shall 
deem advantageous and proper, and to convey 
same in fee simple.’’ 

) 

Further references in the deed of trust to pay¬ 
ment of insurance and taxes and assessments ex¬ 
pressly relate only to the land and premises, and 
make no reference to the furniture. 

No power of sale was given to the trustees as to 
the furniture and equipment, and consequently it 
could not be sold by them under the power of sale. 

The trustees recognized this in their published 
advertisement (p. 1) that, 

i 

\ 

‘‘By virtue of a certain deed of trust * * * 
the undersigned trustees will sell at public auc¬ 
tion * * * the following described land and 
premises,” 

wherein there appears no reference to or purpose 
to sell the furniture and equipment. 

The trust conveyance is of “the following de¬ 
scribed land and premises' 9 and “also furniture and 
equipment now in or hereafter to be placed in the 
building on said land.” 

It needs no argument to say conveyance of the 
land alone would not include the furniture and 
equipment, but we would remove any doubt that 
furniture and equipment was conveyed as part of 
the premises . The separate enumeration and speci- 
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fic conveyance of the furniture and equipment in 
addition to land and premises should be sufficient to 
show an intent to convey the items separately^. The 
changing character of the furniture and equipment 
by reason of subsequent additions to same i? addi¬ 
tional evidence to which we will hereafter; refer. 
The simultaneous conveyance in fee of the land and 
premises, and the trust given back for the purchase 
money, and the lack of evidence as to the source of 
the furniture and equipment are additional reasons. 
The rules of construction of words and phrases 
further confirm our contention that the furniture 
and equipment did not pass with the land and 
premises, when the foregoing relative matters are 
disregarded, and we look alone to the language of 
the trust. 

In the case of In re Cullman, 99 N. Y. S. 374, 375, 
113 App. D. W. 485, we find it stated: 


“The terms 4 premises’ and ‘lands’ are syn¬ 
onymous, and if there is any distinction tpetween 
the words, it is that the word ‘ premises ’ is more 
inclusive. According to Bouvier Law Diction¬ 
ary and Worcester Dictionary the wordj ‘ prem¬ 
ises’ is defined as 4 lands and tenement?.’ Ac¬ 
cording to Century Dictionary it is defined as 
‘lands and tenements.’ According to Standard 
Dictionary it is defined as ‘lands or lanfis; land 
with its appurtenances.’ ” 

i 

In Merchants Building Improvement Co .! v. Chi¬ 
cago Exchange Building Co., 210 Ill. 26, 71 N. E. 22, 
102 Am. St. Rep. 145, we read: 

| 

“The term ‘premises’ may or may not in¬ 
clude land, but may be held to mean only the 
right, title, or interest conveyed, and its exact 
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meaning, when found in contracts and convey¬ 
ances, must be determined according to the in¬ 
tention of the parties as ascertained from the 
contract and the facts and circumstances at¬ 
tending its making.” 

In Robinson v. Mercer County Mutual Fire Ins. 
Co., 27 N. J. Law (3 Dutch) 134, 141, the Court cites 
Howard Fire and Mutual Insurance Co. v. Cornick, 
24 Ill. 455, and Carr v. Roger Williams Ins. Co., 60 
N. H. 513, and reaches the conclusion: 

“ 4 Premises’ does not include, and is never 
used to designate personal property. It is used 
both in law and in common speech to indicate 
land and tenements.” 

In Old Dominion S. S. Co. v. City of New York, 
286 F. 155, Judge Hough says: 

“ * *' * in speaking of estate the word 

(premises) means lands and tenements.” 

We submit these authorities are conclusive that 
legal title to the furniture and equipment in or to be 
placed in the Annapolis Hotel would not pass to the 
trustees under the conveyance to them in trust of 
the land and premises, if the deed of trust made no 
mention of such furniture and equipment. That such 
legal title to the existing furniture and equipment 
was specially passed to the Trustees by the deed 
of trust through specific mention of the items is per¬ 
haps to be conceded. Whether the deed of trust 
passed legal title to the furniture and equipment 
subsequently placed in the hotel building, and the 
enforcement of the lien upon all the furniture and 
equipment, are the next questions. 
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In Pennock v. Coe, 64 U. S. 117,16 L. Edj 436, the 
rule is stated that a grant in presenti by j deed or 
mortgage of property not in existence is inoperative 
and void, but such grant of property to be there¬ 
after acquired will be given effect upon the (property 
when it is brought into existence. 

In Metropolitan National Bank v. St. L. Dispatch 
Co., 149 U. S. 436, 37 L. Ed. 799, it appears the news¬ 
paper placed a deed of trust to secure a debt upon its 
enumerated property and “also all other property 
of everv other nature and character which the said 
party of the first part may acquire during the exist¬ 
ence of this deed of trust,’’ and that it subsequently 
placed a second deed of trust upon the samb subject- 
matter to secure another debt. A sale was! made of 

i 

the property to satisfy the debt secured by the sec¬ 
ond deed of trust, and thereafter foreclosure in 
equity was sought under the first deed of trust 
against the purchaser. 

As to the mortgage clause concerning j after-ac¬ 
quired property the Court says: 

! 

! 

“The clause in the Sutton mortgage in rela¬ 
tion to after-acquired property was an execu¬ 
tory agreement for the non-performance of 
which the mortgagee might recover compensa¬ 
tion in damages as against the mortgagor, but 
as against the grantee of the purchaser at the 
sale, the lien of the mortgage could not! embrace 
what had no existence when it was giveii and was 
not acquired by the mortgagor, and; if such 
grantee were liable at all it would be for the 
conversion of the existing property and! no foun¬ 
dation for such charge is laid, irrespective of 
the objection that the remedy would be|at law.” 


i 


i 


i 
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In Beall v. White, 94 U. S. 382, 24 L. Ed. 173, a 
deed of trust given in the District of Columbia on 
after-acquired property was considered in relation 
to a landlord lien, and the Court said: 

“ Courts of equity will, in certain cases, give 
effect to a mortgage of property to be acquired 
subsequently, where no rule of law is infringed 
and the rights of third persons are not preju¬ 
diced. Pennock v. Coe, 23 How. 117 (16 L. Ed. 
436). 

“ Grants or conveyances of the kind may, in 
certain cases, be valid, subject to those condi¬ 
tions ; or, to speak more accurately, the law will 
permit the grant or conveyance to take effect 
upon the property when it is brought into exist¬ 
ence and belongs to the grantor, in fulfillment of 
an express agreement, if founded on a good con¬ 
sideration, and it appears that no rule of law is 
infringed and the rights of third persons are not 
prejudiced. Story , Eq. Jur ., 9th ed., sec. 1040; 
Dunham v. R. Co ., 1 Wall., 254 (17 L. Ed. 584); 
U. S. v. R. R. Co ., 12 Wall., 362 (20 L. Ed. 434).” 


These authorities establish the after-acquired fur¬ 
niture and equipment became subject to the deed of 
trust on and after acquisition of same by appellant, 
and suggest the enforcement of the lien thereon must 
be sought in an equity court. 

That such lien cannot be enforced, except in equity, 
as to any of the furniture and equipment is plain, in 
the present case, because the deed of trust gives a 
power of sale as to the land and premises, and no 
more. It seems reasonable to infer counsel prepar¬ 
ing the deed of trust intentionally omitted any power 
of sale as to the furniture and equipment in defer¬ 
ence to the foregoing rules that liens upon after- 
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acquired property are properly cognizable ip equity. 
It protects the trustees, dealing with existing and 
after-acquired furniture, which may be subject to 
liens or purchase money payments, to require them 
to go into equity and enforce the trust against such 
property. It also protects other creditors, who 
might otherwise find the personalty suddenly sold 
out under any power of sale, to their consequent 
disadvantage. 

Whatever be the reason, a power of sale hs to the 
furniture and equipment does not appear in the deed 
of trust. The trustees recognized this omission in 
their advertisement, but, for unknown reasons, sold 
same en bloc with the land and premises. As to ap¬ 
pellant, they produced substantially the situation 
that it is assumed counsel proposed to pvoid by 
omitting the power of sale. 

The power of sale in the deed of trust ks appli¬ 
cable only to the land and premises defines the au¬ 
thority of the trustees and prevents a sale of the 
furniture and equipment. 

This Court, in Anderson v. White , 2 App. D. C. 
408, 418, 419, lays down the conditions under which 
equity will intervene to prevent injustice from a sale 
by trustees as follows: 

i 

‘ 4 Where there has been misconduct on the 
part of trustees affecting the fairness of the 
sale, or where they have violated the terms of 
the trust in any material particular, or where 
the sale has been upon such inadequate consid¬ 
eration as to shock the conscience and! of itself 
suggest fraud or misconduct, equity will inter¬ 
pose and set aside the sale upon application of 
the mortgagor and sometimes of the mort¬ 
gagee. * • • | 

! 

i 

i 

i 

i 

| 

i 

i 
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‘'The terms of the instrument measure the 
powers and prescribe the duties of the trus¬ 
tees.” (Our italics.) 

According to the record, the Annapolis Hotel 
land, premises and furniture represented an invest¬ 
ment of at least $2,275,000, exclusive of the third 
trust. This computation includes the first trust of 
$1,250,000, the second trust of $425,000, the appel¬ 
lant’s equity of $500,000, and the furniture and 
equipment at $110,000, all as set out in the bill in 
equity. The equity sold herein was at the minimum, 
$610,000, excluding the first and second trusts. The 
price obtained was $80,000. If the furniture and 
equipment were not sold, the equity for sale vras 
at least $500,000. 

We submit this sale falls within the above rule as 
one requiring the interposition of equity, and that 
this Court should so order. 

In Wheeler v. McBlair, 5 App. D. C. 375, the fore¬ 
going rule of Anderson v. White is expressly ap¬ 
proved. In Brewer v. Slater, 18 App. D. C. 48, 58, 
this Court said again. 

“His duty (the trustee) concerns the security 
alone and is simply to sell in accordance with 
the terms of the trust when called upon by the 
holder of the debt after default made in pay¬ 
ment.” 

If it be said that any practice or custom author¬ 
ized the sale of the furniture and equipment herein 
when no power of sale was given in the instrument, 
the argument contravenes the rule of Anderson v. 
White, supra . It is further rebutted in Smith v. 
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Olcott, 19 App. D. C. 77, where certain practices of 
trustees as to commissions were under considera¬ 
tion. This Court says: 

“The testimony showing* the existence of a 
practice to the contrary (a failure to arrange 
in advance as to commissions chargeable) does 
not make it an established usage commqnly rec¬ 
ognized and acquiesced in by all parties inter- 
tested in such matters; but if it were shown to 
exist as a usage we would not countenance its 
enforcement. Courts will not give thefr sanc¬ 
tion to usages which do not tend to promote 
just dealings between parties, and,! for a 
stronger reason, they will not recognize pne that 
contravenes a fundamental principle of equity 
and justice.” 

| 

When the trustees have violated the termjs of the 
trust in any material particular, according to Ander¬ 
son v. White , equity w’ill intervene, and that case fur¬ 
ther says their powers are measured and their duties 
prescribed by the terms of the instrument. Herein 
the instrument in terms gives a power of sale as to 
the land and premises, and is silent as to the furni¬ 
ture and equipment. The trustees were without 
power and beyond their prescribed duties in selling 
the furniture and equipment. The result,j as mis¬ 
conduct affecting the fairness of the sale, speaks 
for itself. It follows the sale should be set aside. 

The bill of appellant recites the furniture land fix¬ 
tures were not advertised to be sold, and quotes the 
advertisement of the land and premises. It! further 
recites that the furniture and fixtures were; offered 
and sold, together with the advertised land and 
premises, at the auction, and were convened with 
some to the mortgagee purchasers. 

i 

i 

i 

I 
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A replica of the newspaper advertisement appears 
in the beginning of this brief. It offers for sale only 
the land and premises and is certain in that respect. 
Its caption announces the sale of a valuable hotel 
and apartment building, containing about 400 rooms 
and baths, “including equipment and furnishings, 77 
with about 12 stores on the first floor having en¬ 
trances from the street. 

The quoted phrase “including equipment and fur¬ 
nishings 77 in the caption is the only advertised ref¬ 
erence to the furniture and equipment. It only 
shows an occupied building as distinguished from 
a vacant building. It indicates an operating hotel- 
and-apartment is being sold. It does not say the 
furniture and equipment will be sold. 

In Newman v. Jackson, 12 Wheat. 570, 6 L. Ed. 
732, a case arising from the District, the notice of 
sale was in the form followed in the small type por¬ 
tion of the advertisement herein and had no caption. 
It contained an error of description which was self- 
evident. The Court said: 

“The law has prescribed no particular form 
for a notice of this description. It is sufficient, 
if upon the whole matter, it appears calculated 
reasonably to apprise the public of the property 
intended to be sold. 77 

In the present case the notice of sale does not ap¬ 
prise the public that the furniture and equipment 
are to be sold. 

The power of sale delegated to the trustees is re¬ 
garded as a trust so far as the other persons inter¬ 
ested in the property are concerned, and in its exer¬ 
cise the foregoing precedents establish the trustee is 



held to fairness and good faith in its exercise. The 
grounds for setting aside a sale under a power of 
sale are not alone those which justify setting aside 
a foreclosure made in equity proceedings, j Addi¬ 
tional grounds are found in the trust relation occu¬ 
pied by the mortgagee trustee in conducting the pro¬ 
ceedings. In the District of Columbia it is the recog¬ 
nized practice for mortgagor and mortgagee to select 
their respective trustees who receive and hold the 
power of sale conferred in the deed of trust made 
to them. 

A sale made under a power can only be impeached 
by the mortgagor or someone claiming under him, 
and it cannot be called into question by a stranger. 
Hicks v. Dowdy, 202 Ala. 535, 81 Sou. 37; Williams 
v. Williams Co., 122 Ga. 178, 50 S. E. 52; Woirmell v. 
Nason, 83 N. C. 32. 

Herein it is the mortgagor as appellant who at¬ 
tacks this sale as in excess of the power in trust 
conferred. 


CONCLUSION. 

i 

The Trustees were without power of sale a£ to the 
furniture and equipment. The nature of shme, as 
existing when the trust was made and subject to the 
trust when thereafter acquired, made the delegation 
of such power a precarious matter. In such case, 
enforcement of the lien must be obtained in equity. 
The Trustees only advertised the real estate, and, 
in assuming to include and sell the furniture and 
equipment, exceeded their authority. 

The appellant as mortgagor was and is thereby 
deprived summarily of its furniture and equipment, 
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its accounts and business. As an interested party 
to the deed of trust it may invoke the aid of equity, 
and is without adequate remedy at law. 

It is submitted the lower Court erred in dismfss- 
ing the bill in equity of appellant, and this Court 
should order the dismissal be set aside and the bill 
restored for further proceedings in accord with its 
prayer for relief. 


Respectfully, 

Camden R. McAtee, 
Attorney for Appellant. 


Mason, Spalding & McAtee, 
Of Counsel. 
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Annapolis Company, A Corporation, Appellant, 

vs. 

Harry Wardman, Thomas P. Bones, John H , 1 Holmead 
and Henry J. Robb, Trustees, Appellees. 


BRIEF FOR APPELLEES. 


The appeal is from a final decree of the Supreme 
Court of the District of Columbia dismissing (on mo¬ 
tion) a bill filed to set aside a Trustees sale at Public 
Auction of real and personal property undef a deed of 
trust. The sale was for the payment of defaulted 
notes which the deed of trust secured. 

The defendants named were Holmead and Robb, who 
were the Trustees, and Wardman and Bones| who were 
the purchasers at the Trustees ’ sale. The| property 
was that in Washington known as The Annapolis Hotel 
with its equipment and furnishings. 

The bill shows that the plaintiff had purchased the 
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hotel from Wardman and Bones, and that the deed of 
trust in question had been executed by the plaintiff to 
secure to them an unpaid balance of the purchase price 
amounting to $84,000.00 evidenced by four promissory 
notes (R. 2-3). 

A copy of the deed of trust was annexed to and made 
part of the bill. 

The deed of trust conveyed to the Trustees not only 
the real estate, but “also furniture and equipment now 
in or hereafter to be placed in the building on said 
land” (R. 13). The body of the bill itself recites (R. 
3) that the balance of the purchase price represented 
by the notes, was 

“secured by a third deed of trust dated December 
1, 1925, upon said real estate and improvements 
and furniture and fixtures installed and to be in¬ 
stalled in said hotel from plaintiff, Annapolis Com¬ 
pany to the defendants * * * said third deed of 
trust was executed and delivered * * * to secure 
an original indebtedness in the sum of $200,000.00 
reduced as aforesaid to the principal sum of $84,- 
000.00 and for said purpose, plaintiff, did grant 
and convey to the defendants, Holmead and Robb, 
Trustees, the hereinbefore described lands and 
premises * * - and plaintiff , Annapolis Company, 
did therein further convey to said defendants * * * 
the furniture and equipment then in or thereafter 
to be placed in the building on said land.” 

The bill further recites (R. 4) 

“the payments of principal and interest re¬ 
quired to be made under said third deed of trust 
became and were in default, and thereupon the 
defendants, Holmead and Robb, Trustees, pur¬ 
suant to the power of sale in said deed of trust 
as aforesaid, did advertise and offer the afore- 
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said land and premises for sale, * * * said adver¬ 
tisement being as follows 

i 

The advertisement amongst other things contained, 

i 

! 

“Trustees’ Sale of Valuable Modern Eleven- 
Story Hotel and Apartment Building, Known as 
the Annapolis Hotel, Located at 11th, H and 12th 
Streets, Northwest, Washington, D. C., j Contain¬ 
ing About 400 Rooms and Baths, Including 
Equipment and Furnishings, With About 12 
Stores on the First Floor Having Entrances from 
the Street.” (R. 4) j 

In spite of the foregoing, the bill claims that the fur¬ 
niture and furnishings covered by said deed of trust 
“were not advertised to be sold” and further claims 
that although the furnishings were conveyed to the 
Trustees to secure the payment of the notesj that the 
Trustees had no power or right, by sale, to demote them 
to that purpose and prays that the sale be jset aside 
for those reasons. 


ARGUMENT. 


The first question which the Bill suggests,'is, can a 

self-confessed debtor who admits the amount of the 

1 

debt and that he has given to his creditor security for 
its payment, persuade a Court of Equity to j interfere 
with the efforts of the creditor to collect thej debt out 
of the security unless the debtor offers to! pay the 
amount which he admits to be due? The equitable 
maxim “He who seeks equity must do equity^’ applies. 
The debtor has the remedy in his own hands;; he need 
only pay his debt to receive the security; he!needs no 
court action. 
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Mr. Bispham in his Treatise on Equity says: 

“He who seeks equity must do equity. The usual 
illustration of this maxim is the case of a borrower 
of money on usurious interest, who comes into a 
court of equity to ask for relief by having the 
transaction set aside. Equity will not afford him 
redress except upon the terms of his returning the 
amount actually borrowed with lawful interest, 
because it is as equitable that the person who has 
loaned the money should have the amount with 
lawful interest returned to him, as that the bor¬ 
rower should be relieved from his unjust obliga¬ 
tion to pay a usurious rate. So also a mortgagor 
who files a bill to redeem, must offer to do equity 
by paying the mortgagee his debt, interest and 
costs.’* Bishph. Prin. Eq. Page 62, Sec. 43. 

Sheets vs. Selden (74 U. S. 416) was a suit to enjoin 
the issuance of a habere facias on a judgment in eject¬ 
ment, and for a redemption of lands from the forfeit¬ 
ure incurred for non-payment of rent. The bill alleged 
that after the commencement of the w r rit in ejectment 
and wiiile the same w^as pending, the appellant ten¬ 
dered to the appellee $400.00 as in full for the par¬ 
ticular rents for the non-payment of winch the for¬ 
feitures w T ere declared and as in full for interest there¬ 
on and the costs of suit up to that time. But the bill 
tendered nothing for rents subsequently or previously 
accrued. Upon demurrer, the court ruled that the ap¬ 
pellant w’as not entitled to be relieved from the conse¬ 
quences of his forfeiture unless he should amend his 
bill so as to tender all the rent, with the interest that 
had accrued on both leases since the suit in ejectment 
w’as begun and bring the same into court; this the ap¬ 
pellant declined to do, and judgment on demurrer was 
rendered against him. 



5 


i 

i 


i 


Upon appeal, the Supreme Court of the United 
States dealt with the claim which the appellant put 
forward to the effect that the amount of rentjs claimed 
by the landlord was not correct, and that he, the appel¬ 
lant, was entitled to a credit; not of the whole amount, 
but only part; so that upon his own showing some 
amount or other remained due and unpaid. The Su¬ 
preme Court said (74 U. S. 425) “Conceding the ap¬ 
pellant’s demand to be correct he should at least have 
tendered payment of the difference between these two 
amounts and interest before bringing his bill. In not 
alleging that he had done so the bill is fatally defec¬ 
tive.” | 

No\v here at Bar, the amount of the d^bt is not 
in dispute, the Bill admits it. 

i 

‘ * He who seeks equity must do equity ahd he can 
not set aside the proceedings for collection of a 
debt without tendering the amount due.” Mc- 
Quiddy vs. Ware, 87 U. S. 14. j 

i 

In McQuiddy’s case the Court further said: 

i 

i 

“Apart from all this, the maxim that he who 
seeks equity must do equity in the transaction in 
respect to which relief is sought, has not been ob¬ 
served by this complainant. While admitting his 
indebtedness and that it has existed forjten years 
or more, he does not make a tender iif court of 
v r hat is justly due, although he is asking the Court 
to set aside the proceedings by w r hich this indebt¬ 
edness w’as satisfied on the ground of tfieir abso¬ 
lute nullity.” 

In Stoffela vs. Nugent, 217 U. S. 499, the Court held 
that the purchaser of mortgaged property is not en¬ 
titled to have his title quieted as against the mortgagee 
without paying the mortgage debt, although the mort- 
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gagee in bad faith evaded the purchaser’s effort to 
make such payment. 

The foregoing considerations alone would seem to 
settle the case, and to establish that the bill and its 
averments show that the plaintiff; has no standing in 
a court of equity because he is asking a court of equity 
to interfere with proceedings for the collection of a 
debt while refusing to pay the amount which he admits 
to be due. Independent of the foregoing, the bill is 
without merit and the motion well taken. 

THE BILL SHOWS THE PLAINTIFF HAS AN 
ADEQUATE REMEDY AT LAW OR NO REM¬ 
EDY AT ALL. 

Appellant admits the authority of the Trustees to 
sell the land, denies their power or authority to sell 
the furnishings, and avers that the sale of the furnish¬ 
ings was void. Suppose the Trustees had no authority 
to sell the furnishings and that the sale was void; is 
there anything in this which revests the plaintiff with 
title to the furnishings? If by some legerdemain the 
plaintiff has become revested with ownership and title 
to the furnishings, and the sale was void, the sale 
passed no title and plaintiff' can replevin the furnish¬ 
ings from the purchaser, or recover the value of the 
furnishings from the Trustees as for a conversion by 
them. On the other hand, if the plaintiff has not be¬ 
come revested with title and entitled to the possession 
of the furnishings (as of course it is not) then in what 
kind of a situation is the plaintiff? It has parted with 
the title to the furnishings in order to secure the pay¬ 
ment of its debts, and there is no law for its getting 
the furnishings back until the debts which it was put 
up to secure are paid; it confessedly having put up 
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the furniture to secure the debts, what right td the fur¬ 
niture could it have until the debt is paid? Whkt would 
be the result if the sale were set aside? By setting the 
sale aside the Court would in effect be saying to the 
Trustees 

“you have been vested with property to secure the 
payment of a debt; the debt is overdue and unpaid, 
the debtor refuses to pay it, and the Court enjoins 
you to take no steps toward devoting the security 
to the purposes for which it vras placed ydth you; 
the payment of the debt.” j 

THE ADVERTISEMENT. | 

i 

It is claimed that the adverstiment does not give 
notice that the furniture and furnishings were to be 
sold; this claim is made in face of the first part of the 
advertisement which definitely states “including 
equipment and furnishings.” 

But on what theory can it be rightly said that there 
was any necessity for advertising the sale of the fur¬ 
nishings? No advertisement was necessary unless re¬ 
quired by the deed of trust, and the deed; of trust 
seems to leave the matter of advertisement entirely to 
the discretion of the Trustee^ for it provides (R. 14) 
“to sell upon such terms and conditions, in £uch par¬ 
cels, at such time and place and after such! previous 
public advertisement as the parties of the second part 
or the Trustee acting in the execution of this trust 
shall deem advantageous and proper.” The adver¬ 
tisement being sufficient to indicate to the mind of any 
one that a hotel and its furniture and furnishings and 
equipment were to be sold as a going conceri}, and that 
being in the judgment of the Trustees sufficient, it is 
within the terms of the deed of trust. 


i 
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LAND AND PREMISES. 

The appellant claims that the words ‘‘ land and 
premises” can not include furniture and furnishings. 
Does not this depend upon the sense in which the 
parties use the words? Suppose they had written in 
this deed of trust “we intend that the words ‘land 
and premises’ shall mean and shall embrace furniture 
and furnishings”; would not that settle it? If 
instead of writing in the deed of trust the express 
words “we intend that ‘lands and premises’ shall in¬ 
clude ‘furniture,’ they wrote them there by using 
other words which evidenced the same intention? that 
the entire document when read from one end to the 
other shows that they intended that ‘lands and prem¬ 
ises’ should include ‘furniture’ ”? 

Both the lands and the furnishings were conveyed 
by the same instrument to the same Trustees for the 
same purpose of securing payment of the same debt. 
When the plaintiff conveyed the furnishings to secure 
the debt, did it intend that it should, or should not, be 
devoted to that purpose in the event of default? Why 
did plaintiff do it for that purpose,-unless intending 
that it should be devoted, along with the real estate, to 
the purpose of paying the debt on default? 

The w T ord “premises” is universally used in legal 
documents to identify that which has been previously 
stated or set forth; and where, as in the deed of trust 
at Bar, “land” by lot number description has been 
premised as security for the payment of a debt, “ also 
furniture and equipment now in or hereafter to be 
placed in the building on said land” has been premised 
as security for the payment of the same debt, it is man¬ 
ifest that the grantor or debtor by empowering the 
trustee in the event of default, to sell “said described 
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land and premises/ ’ intended the words 4 4 land and 
premises” to include the furniture and equipment as 
well as the land, and intended thereby to authorize the 
trustee to make sale of it along with the land itself. 

AN EXPRESS GRANT OF POWER TO SELL IS 

NOT NECESSARY. 

! 

The pledge or mortgage of a chattel as security for 
a debt, at the Common Law carried with it to the 
pledgee or mortgagee, an implied power of sale upon 
default in the payment of the debt. 

| 

“The law now is that after the debt i3 due the 
pawnee may not only proceed personally against 
the pawnor for his debt without selling his pawn, 
for it is only a collateral security, but hq has the 
election of two remedies upon the pledge itself. 
He may file a bill in chancery and have a judicial 
sale under a regular decree of foreclosure; and 
this has frequently been done in the case pf stocks, 
bonds, plate, and other chattels pledged for the 
payment of the debt. But the pawnee is not bound 
to wait for a sale under a decree of foreclosure, as 
he is in the case of a mortgage of land, aud he may 
sell without judicial process upon giving reason¬ 
able notice to the debtor to redeem. This was so 
settled in the cases of Tucker vs. Wilson and of 
Lockwood vs. Ewer.” 

2nd Kent’s Commentaries, Sec. 582. 

“It is a well settled rule of the Common Law 
that a pledgee upon default may sell at public 
auction the chattel pledged without judicial proc¬ 
ess and decree of foreclosure, upon giving the 
debtor reasonable notice to redeem * j * * this 
right to sell upon default is implied in the contract 
of pledge, and does not depend upon any express 
stipulation.” 

Jones on Pledges and Collateral Security, 2nd 
Ed. Sec. 603. j 

i 

| 

i 

i 


i 
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There is a technical distinction between a pledge and 
a mortgage in that, delivery of the chattel to the 
pledgee was essential to a technical pledge; while in 
the case of a mortgage, the mortgagor usually retains 
possession. The rule, however, as to the implied 
right to sell the security upon default is the same in 
the case of mortgages as in the case of pledges. It is 
so stated in Jones on Chattel Mortgages, Section 707. 

“A mortgage of personal property is a sale of 
the property by way of securing a debt with a 
condition that if the mortgagor pays the debt the 
sale shall be void; a pledge contains no words of 
sale but an authority if the debt is not paid to sell 
the pledge for that purpose. In the former case 
the title passes to the mortgagee; in the latter the 
title remains in the pledgor although possession is 
given to the pledgee. 77 

Mitchell vs. Roberts, 17 Fed. 776. 

“After default in the conditions of a chattel 
mortgage the absolute right of possession is in the 
mortgagee. 7 7 

Merchants National Bank vs. McLachlen, 2nd 
Fed. 128. 

“In the absence of special agreement ordinary 
goods and chattels pawned or pledged may be sold 
either with or without judicial process, and the 
proceeds applied to the payment of the debt. 77 

Union Trust Company vs. Rigdon, 93 Ill. 458. 

“Where goods are deposited as security for the 
re-payment of a loan of money on a future day 
certain, power to sell in default of payment on 
that day is implied by law from the nature of the 
transaction, though there was no express stipu¬ 
lation to that effect and in case of such sale under 
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such circumstances an action for conversion there¬ 
of cannot be maintained. 

Pickett vs. Cublv, 15 C. B. N. S. 701, 3$rd L. J. 
C. P. N. S. 134. | 

i 

i 

“A pledgee may upon default sell the property, 
the power being implied from the transaction it¬ 
self ’’ 

In re Peacock, 178 Fed. 851. j 

“In ordinary cases no special agreement is nec¬ 
essary to confer on the pledgee the power to sell 
the property pledged. The power is ordinarily in¬ 
cident to the pledge/’ 

Alexander vs. Burke, 22nd Gratt (Va.j 261. 

i 

“Indeed the law authorizing the mortgagee to 
sell is, in our opinion, so thoroughly settled that 
it cannot now admit if a question. Such being the 
right of the mortgagee, it follows as a decessary 
consequence, that the purchaser from him obtains 
an absolute legal title as complete, perfect, and 
indefeasible as can exist or be acquired by pur¬ 
chase/ ’ 

Bryant vs. Carson River Company, 3 Nev. 313. 

i 

i 

A MORTGAGE OF AFTER-ACQUIRED j PROP¬ 
ERTY IS GOOD. 

“A mortgage of after acquired property is good 
and valid and the lien of the mortgage attaches so 
soon as the property is acquired by the mort¬ 
gagor.” 

Akers vs. Rowan, 10 L. R. A. 705, Rliddle vs. 
Dow, 32 L. R. A. 811, Mower vs. McCarthy, 7 
L. R. A. N. S. 418. Hurlburt vs. Sabin, 88 Or. 
688 . 
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CONCLUSION. 

1. In failing to tender the amount admitted to be due, 
the Bill is demurrable. 

2. (a) If the Deed of Trust authorized advertisement 
of the Chattels, the advertisement was sufficient. 

(b) If it did not, no advertisement was required by 
law. 

3. The Deed of Trust expressed the power to sell the 
Chattels. 

4. If it did not, the power is implied from the nature 
of the transaction. 

That the judgment was correct and should be af¬ 
firmed is respectfully submitted. 

Daniel Thew Wright, 
Philip Ershler, 

Attorneys for Appellees. 



